













































































F. The price for which a medical provider sells unpaid bills
on an open market is relevant, admissible evidence of the
value of those services and of the plaintift’s ability to
mitigate damages.

The flip side of inadmissible unpaid bills or charges is that actual
market transactions are admissible to prove reasonable market value. The
Fifth District’s recent decision in Children’s Hospital Central California v.
Blue Cross of California (2014) 226 Cal.App.4th 1260, 1275-1276
[“Children’s Hospital’], is on point. There a hospital providing emergency
care sought to collect on a statutory lien as against a noncontracting health
insurer. The “[h]ospital was required to demonstrate the reasonable value,
i.e., market value, of the post-stabilization care it provided. This market
value is not ascertainable from [h]ospital’s full billed charges alone.” (Id.
at p. 1275, emphasis added.)

In proving market value “relevant evidence would include the full
range of fees that [provider] both charges and accepts as payment for
similar services. The scope of the rates accepted by or paid to [the
provider] by other payors indicates the value of the services in the
marketplace. From that evidence, along with evidence of any other factors
that are relevant to the situation, the trier of fact can determine the
reasonable value of the particular services that were provided, 1.e., the price
that a willing buyer will pay and a willing seller will accept in an arm’s
length transaction.” (Children’s Hospital, supra, 226 Cal.App.4th at

p. 1275.)
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Cal.4th at p. 505.) That particular regulation mentions “the fees usually
charged by the provider.” (Ibid.) Such charged fees, however, are not
relevant, indeed are inadmissible, in the normal tort case, as here, under
Thomas Drayage and Howell.

The cognate to the plaintiff’s burden to show reasonable market
value of damages is that the plaintiff has a duty to mitigate damages
suffered. If these providers are willing to accept the amount paid by a
medical finance company (especially as a pre-arranged rate) as payment for
their services, that suggests that other similar providers would accept
payments in that amount as well directly from or on behalf of the plaintiff.
If so, the plaintiff may have failed to mitigate her damages by not going to
such other providers. The defense should, at least, be allowed to present
evidence of the lien transaction to make that point,

® ok %

The bottom line is that, unless the defendant concedes one or the
other prong, a plaintiff must prove both the actual fees paid or to be paid for
medical services and the reasonable market value of such services. She
may only recover the lesser amount. The face amount of a bill is irrelevant
to prove reasonable market value and so, too, are generic, abstract
pronouncements that a bill is “reasonable.” Amounts paid in free market
transactions for such services, including the amounts paid to purchase a

lien, however, are admissible and highly relevant.
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II.  Katiuzhinsky v. Perry (2007) 152 Cal.App.4th 1288, Must

Be Disapproved To The Extent That It Holds That Unpaid

Medical Bills — Whether Sold To Othexs Or Not — Are

Admissible Evidence Of The Reasonable Value Of

Services.

In cases such as this, medical-finance companies often seek to rely
on this court’s pre-Howell decision in Katiuzhinsky v. Perry (2007) 152
Cal. App.4th 1288. Katiuzhinsky held that (1) the amount paid by someone
(e.g., a medical-finance company) to purchase a provider’s lien does not
cap the plaintiff’s recovery and (2) that the amount of the unpaid bills was
admissible to prove the reasonable value of services rendered. (/d. at p.
1291.) We have no quarrel with the first holding, but the second holding is
flat wrong and cannot survive Howell.

Katiuzhinsky did not decide the other issue present here, whether the
amount paid by the medical-finance company to purchase a provider’s lien
is admissible as to the reasonable market value of services: “Nothing in our
decision should be taken to mean that evidence a health care provider
subsequently sold its bill to MedFin is inadmissible. That issue is not
before us and we do not address it.” (152 Cal.App.4th at p. 1298.)

Without citation of any authority, Katiuzhinsky opined that
“[p]laintiffs should have been permitted to present evidence of the amounts
charged to and incurred by them, and to argue to the jury that these amounts
represented the reasonable value of the medical services provided.” (152

Cal.App.4th at p. 1298.) Nowhere does Katiuzhinsky discuss Thomas
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Drayage’s controlling holding that an unpaid bill is inadmissible as to the
reasonable value of services.

And, later cases — including the controlling Howell decision — reject
Katiuzhinsky’s premise. Howell holds that “any broad generalization about
the relationship between the value or cost of medical services and the
amounts providers bill for them—other than that the relationship is not
always a close one—would be perilous. [f] ... it is not possible to say
generally that providers’ full bills represent the real value of their
services. ...” (52 Cal.4th at p. 562, emphasis added.) Adopting the
Restatement, Howell holds “reasonable value” to mean an exchange or
market value. Huff, too, rejects unpaid, even “standard” or “customary”
charges as a permissible measure of reasonable market value. And, most
recently, in Ochoa, the Second District expressly disagreed with
Katiuzhinsky on this very point. (228 Cal.App.4th at p. 138 [“We find the
reasoning in . . . Katiuzhinsky, supra, 152 Cal.App.4th 1288, unpersuasive
and decline to follow (that) opinion() on this point. For the reasons stated
in Howell, supra, 52 Cal.4th 541, and Corenbaum, supra, 215 Cal.App.4th
1308, we conclude that an unpaid medical bill is not an accurate measure of
the reasonable value of the services provided™].)

To the extent that Katiuzhinsky holds that the amount of an unpaid
medical bill - whether sold to a third-party or not — is admissible to prove

the reasonable value of services rendered, it should be disapproved.
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CONCLUSION

This Court should hold:

1) The plaintiff bears the burden of proving (unless one prong or the
other is conceded by the defense) both the amount actually paid or owed for
medical services and the reasonable market value of such services;

2) The reasonable value of medical services means their market
value;

3) Unpaid medical bills are neither admissible nor relevant as to the
reasonable market value of services;

4) Amounts paid in market transactions (including pre-negotiated
arrangements) by third parties to acquire from providers the right to enforce
their bills is relevant to both the reasonable market value of services and to
whether the plaintiff reasonably mitigated damages;

5) Katiuzhinsky v. Perry (2007) 152 Cal.App.4th 1288, should be

disapproved to the extent that it holds that the amount of an unpaid medical
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