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Act ing Presiding J ust ice Mark B. Simons  
J ust ice Gordon B. Burns 
J udge Victor  A. Rodriguez 
Cour t  of Appea l 
F ir st  Appella t e Dist r ict , Division  F ive 
350 McAllister  St reet  
San  Francisco, CA 94102-7421 
 
 Re: Suppor t  for  pet it ion  for  rehear ing in  No. A153106,  
  Ha r r is v. Thoma s Dee Engineer ing Compa ny 
 
Honorable J ust ices and J udge, 
 

The Associa t ion  of Defense Counsel of Nor thern  Californ ia  and Nevada  
(“ADCNCN”) and the Associa t ion  of Sou thern  Californ ia  Defense Counsel 
(“ASCDC”) (together , the “Associa t ions”) wr ite join t ly to urge the Cour t  to 
gran t  the pet it ion  for  rehear ing in  th is case. To the exten t  necessary, we ask 
th is cour t  to consider  th is let ter  an  applica t ion  to file an  amicus cur iae br ief 
in  suppor t  of the rehear ing pet it ion .  

In t e r e s t  o f t h e  R e q u e s t in g  Or ga n iza t ion s  

ADC-NCN cur ren t ly numbers more than  700 a t torneys th roughout  
Nor thern  Californ ia  and Nevada  who are pr imar ily engaged in  the defense of 
civil act ions. Members represen t  civil defendants of a ll st r ipes, including 
businesses, individua ls, HOAs, schools and municipa lit ies and other  public 
en t it ies. Members have a  st rong in terest  in  the developmen t  of substan t ive 
and procedura l law in  Californ ia , and extensive exper ience with  civil mat t ers 
genera lly, defense of public en t it ies, and an t i-SLAPP mat t ers.  
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ASCDC is the na t ion’s la rgest  and preeminent  r egiona l organiza t ion  of 
lawyers who specia lize in  defending civil act ions. It  ha s over  1,100 a t torneys 
in  Cent ra l and Southern  Californ ia , among whom are some of the leading 
t r ia l and appella te lawyers of Californ ia ’s civil defense bar . The ASCDC is 
act ively involved in  assist ing cour t s on  issues of in terest  to it s members. In  
addit ion  to represen ta t ion  in  appella te mat ters, the ASCDC provides it s 
members with  professiona l fellowship, specia lized cont inu ing lega l educa t ion , 
represen ta t ion  in  legisla t ive mat t ers, and mult ifaceted suppor t , including a  
forum for  the exchange of in format ion  and ideas.  

Although  the Associa t ions a re separa te organiza t ions, they have some 
members in  common and coordina te from t ime to t ime on  mat ters of shared 
in terest , such  a s th is let ter . Together  and separa tely, t hey have appeared as 
amicus cu r iae in  many cases before both  the Californ ia  Supreme Cour t  and 
Cour t s of Appea l across the sta te t o express the in terest s of their  members 
and their  members’ clien ts, a  broad cross-sect ion  of Californ ia  businesses and 
organiza t ions.  

They have a  shared in terest  in  ensur ing tha t  summary judgment  
standards a re clear  and applied consisten t ly.  

No par ty has pa id for  or  dra ft ed th is let t er .  

Wh y t h e  Cou r t  sh ou ld  gr a n t  r e h e a r in g  
 

Rehear ing should be gran ted because th is Cour t ’s decision  conflict s 
with  Californ ia  Supreme Cour t  precedent  and crea tes confusion  rega rding 
the evident ia ry standard tha t  applies a t  summary judgment  versus t r ia l. In  
Per ry v. Ba kewell Ha wthorne, LLC (2017) 2 Cal.5th  536, 538 (Per ry), the 
Californ ia  Supreme Cour t  held tha t  “when the cour t  det ermines an  exper t  
opin ion  is inadmissible because disclosu re requirements were not  met , the 
opin ion  must be excluded from considera t ion  a t  summary judgment  if an  
object ion  is ra ised.” (Ita lics added.) In  reaching it s decision , the Cour t  relied 
on  the express language of Civil Procedure Code sect ion  437c, subdivision  (d), 
tha t  requires t ha t  a ffidavit s and decla ra t ions submit ted in  
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summary judgment  proceedings “set  for th  admissible evidence.” (Id . a t  p. 
538.)  

 
In  addit ion , the Cour t  found tha t  remedies tha t  a re ava ilable to cure 

inadequate and/or  un t imely exper t  disclosures “a re ava ilable to a  par ty before 
summa ry judgment, and should be invoked as soon  as the par ty discovers t he 
need to submit  a  decla ra t ion  by a  previously undisclosed exper t .” (Per ry, 
supra , 2 Cal.5th  a t  p. 541, it a lics added; see a lso id . a t  fn . 6 [“If the t ime limit  
on  submit t ing opposit ion  to a  summary judgment  mot ion  (§ 437c, subd. (b)(2)) 
prevents a  par ty from obta in  a  ru ling on  a  mot ion  for  relief under  sect ions 
2034.610 or  2034.710, the par ty may seek a  cont inuance for  tha t  purpose 
under  sect ion  437c, subdivision  (h)”].) Unless the cour t  gran ts relief, the 
decla ra t ion  con ta ins inadmissible evidence, excludable upon  object ion  if the 
fa ilu re to disclose was unreasonable. (Id . a t  pp. 541-542.)  
 

Here, in  cont rast , th is Cour t  held tha t  pla in t iffs could successfu lly 
oppose summary judgment  with  an  exper t  decla ra t ion  tha t  included 
undisclosed opin ions tha t  the t r ia l cour t  had discret ion  to exclude upon 
object ion . As expla ined in  the pet it ion  for  rehear ing, a  long line of ca ses, 
sta r t ing with  Kennemur  v. S ta te of Ca liforn ia  (1982) 133 Ca l.App.3d 907, 919 
(Kennemur), have held tha t  t r ia l cour t s have discret ion  to exclude new exper t  
opin ions not  offered a t  the exper t ’s deposit ion . (Pet it ion  for  Rehear ing, p. 6.) 
In  th is ca se, pla in t iffs fa iled to seek relief for  their  inadequa te exper t  
disclosure as they were requir ed to do pr ior  to opposing summary judgment . 
(Per ry, supra , 2 Cal.5th  a t  pp. 541-542 & fn . 6.) Accordingly, the t r ia l cour t  
proper ly excluded the decla ra t ion  tha t  conta ined inadmissible evidence upon 
defendan t ’s object ion . (Id . a t  pp. 538 & 541-542.) This Cour t  should gran t  
rehear ing because under  Per ry “admissibility of the exper t ’s opin ion  can  and 
must  be determined before the summary judgmen t  mot ion  is resolved.” (Id . a t  
p. 543, it a lics added.) Unless the cour t  gran ts relief, the decla ra t ion  conta ins 
inadmissible evidence tha t  must  be excluded from considera t ion  a t  summary 
judgment  if an  object ion  is ra ised a s occur red here. (Id . a t  p. 538.) 
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In  the a lterna t ive, t he Cour t  should change the publica t ion  sta tus of 
the opin ion  to unpublished to avoid confusion  in  fu ture cases regarding the 
proper  applica t ion  of Per ry and Kennemur  on  summary judgment .   

 
    Respect fu lly submit ted, 

                       

By:  
Alexandr ia  C. Car raher  (SBN 299258) 
Ropers Majeski PC 
545 Middlefield Road, Suite 175 
Menlo Park, CA 94025 
For   
ASSOCIATION OF DEFENSE COUNSEL OF 
NORTHERN CALIFORNIA AND NEVADA  
 

By:  
Edward L. Xanders (SBN 145779) 
Greines, Mar t in , St ein  & Richland LLP  
5900 Wilsh ire Boulevard, 12th F loor  
Los Angeles, CA 90036 
For   
ASSOCIATION OF SOUTHERN 
CALIFORNIA DEFENSE COUNSEL   
   



 

P R OOF  OF  SE R VICE  
Ha rr is, et a l. v. Thoma s Dee Engineer ing Compa ny 

Case No. A153106 
 

I am a  r esiden t  of the Sta te of Californ ia , over  the age of eigh teen  
years, and not  a  par ty to the with in  act ion . My business address is: Ropers 
Majeski PC, 545 Middlefield Road, Suit e 175, Menlo Park, Ca liforn ia , 94025 
email: donna .baut ista@ropers.com. On  the da te below, I served the with in  
document (s):  

LE TTE R  SUP P OR TING R E H E AR ING 
Ha rr is, et a l. v. Thoma s Dee Engineer ing Compa ny, Case No. A153106 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

VIA E-SERVICE (TrueFiling) on  the recipien ts designa ted 
on  the elect ron ic service list  genera ted by TrueFiling 
system. 
 
Michael T. McCall (SBN 109580)  
Margaret  F . Mahaffey (SBN 174542)  
WFBM, LLP  
One Sansome St reet , Su ite 1800  
San  Francisco, Ca liforn ia  94104  
 
Counsel for  Defenda nt a nd  Respondent  
Th om a s  De e  E n gin e e r in g  Co., In c . 
 
Andrea  L. Russi (SBN 189543) 
Steven  S. F leischman (SBN 169990) 
Horvitz & Levy LLP 
3601 West  Olive Avenue, 8th F loor  
Burbank, CA 91505-4681 
 
Counsel for  Defenda nt a nd  Respondent  
Th om a s  De e  E n gin e e r in g  Co., In c . 
 
 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

Sharon  J . Arkin  (SBN 154858)  
The Arkin  Law Firm  
1720 Winchuck River  Road  
Brookings, Oregon 97415  
 
Counsel for  P la in tiffs a nd  Appella n ts 
Be t h  H a r r is  a n d  Mich a e l H a r r is  
 
William Levin  (SBN 98592)  
Timothy Pearce (SBN 215223)  
Levin  Simes LLP  
44 Montgomery Street, 32nd Floor San Francisco, California 94104  
 
Counsel for  P la in tiffs a nd  Appella n ts 
Be t h  H a r r is  a n d  Mich a e l H a r r is  
 
Lisa  L. Oberg (SBN 120139)  
Dentons US LLP  
One Market  P laza , 24th  F loor   
San Francisco, California 94105-1102  
 
Counsel for  Defenda nt 
J .T . Th or p e & S on , In c. 
 
 
VIA U.S. MAIL: by placing the document (s) listed above in  a  
sea led envelope with  postage thereon  fu lly prepa id, in  
United Sta tes mail in  the Sta te of Californ ia  a t  Menlo Park, 
addressed as set  for th  below. 
 
Cour t  of Appea l 
F ir st  Appella t e Dist r ict , 
Division  F ive 
350 McAllister  St reet  
San  Francisco, CA 94102-
7421 
 

Clerk for  delivery to  
Hon. Brad Seligman  
Alameda  Coun ty Super ior  
Cour t  
1225 Fa llon  St reet , Dept . 23 
Oakland, CA  94612 

 

 

 



 

I decla re under  pena lty of per jury under  the laws of the Sta te of 
Californ ia  tha t  the above is t rue and cor rect .  

Executed on  August  19, 2021 a t  Menlo Park, Ca liforn ia . 
 
 
_______________________ 
J u lie McElligot t  

 


