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Association of Southern California Defense Counsel's Request for

Dcpublication Under California Rule of Court 8.115

Dear Chief Justice and Associate Justices:

The Association of Southern California Defense Counsel (hereafter ASCDC or

association) pursuant to Rule 8.1125 of the California Rules of Court

respectfully submits this request for depublication of the Court of Appeal's

opinion issued on June 27, 2014 reported as Maslo v. Ameriprise Auto &

Home Insurance Company (2014) 227 Cal.App.4th 626 (Maslo).

The Court should depublish the Maslo opinion holding that an uninsured

motor vehicle insurer can be sued by the insured under the implied covenant of

good faith and fair dealing for violations of Insurance Code section

790.03(h)(5), contrary to this Court's decision in Moradi-Shalal v. Fireman's

Fund Ins. Companies (1988) 46 Cal.3d 287 and the Court of Appeals decision

in Zephyr Park v. Superior Court (1990) 213 Ca1.App.3d 833, 835 ("We hold

Moradi-Shalal determined that section 790.03(h) cannot be used as the -basis

for a private action, whether brought by ̀ first parties' or ̀ third parties"'). In

addition, to support its viewpoint, Maslo relies upon the insurer's defensive

conduct after UM arbitration was initiated, contrary to the litigation

~ ASCDC is aware of and supports the Petition for Review filed by petitioner IDS Property

Casualty Insurance Company (erroneously sued as Ameriprise Auto &Home Insurance) filed on

August 6, 2014.
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privilege of Civil Code section 47. In these circumstances, UM insurers will be exposed to
"bad faith" claims after virtually every UM claim concluded by arbitration, even where the
insured recovers at arbitration far less than the policy limits claim payment amount demanded
by the insured, and with no allegation whatsoever that the insured would have accepted less
than the policy limits he demanded.

IDENTITY AND INTEREST OF ASCDC

ASCDC is a voluntary membership association consisting of approximately 1,100 attorneys in
Southern and Central California. ASCDC is the nation's largest regional organization of lawyers
who specialize in defending civil actions, among whom are some of the leading trial lawyers of
California's civil defense bar. The association is dedicated to promoting the administration of
justice, providing education to the public about the legal system, and enhancing the standards of
civil litigation, trial and appellate practice in this State. The ASCDC is acfively involved in
assisting courts on issues of interest to its members. In addition to representation in appellate
matters, the ASCDC provides its mcmbcrs with professional fellowship, specialized continuing
legal education, representation in legislative matter, and multifaceted support, including a forum
for the exchange of information and ideas. ASCDC has appeared numerous times as amicus
curiae before this Court. (See, e.g., Aryeh v. Canon Business Solutions, Inc. (2013) 55 Ca1.4th
1185; Coito v. Superior Court (2012) 54 Cal.4th 480; Nalwa v. Cedar Fair LP (2012) 55 Ca1.4th
1 148; Howell v. Hamilton Meats &Provisions, Inc. (2011) 52 Cal.4th 541; Village Northridge
Homeowners Assn. v. State Farm Fire &Casualty Co. (2010) 50 Ca1.4th 913; and Reid v.
Google, Inc. (2010) 50 Cal.4th 512).

The issues discussed in the Court of Appeals decision are important to the ASCDC and its
members, many of whom regularly defend uninsured motorist ("UM") arbitrations and
provide coverage and claims handing advice to insurers on UM claims.

ESSENTIAL FACTS AND HOLDINGS

This is a first party insurance "bad faith" action. Plaintiff Ted Maslo ("Maslo") was an insured
under an automobile liability policy issued by defendant IDS Property Casualty Insurance
Company (erroneously sued as Ameriprise Auto &Home Insurance) ("IDS" or "insurer").
Maslo suffered injuries caused by an uninsured motorist. Maslo submitted to IDS his medical
reports, billings and the Los Angeles Police Department report assigning fault to the uninsured
motorist. Maslo demanded that IDS pay him his uninsured motorist policy limit of $250,000.
IDS did not accept the demand, so the dispute was submitted to UM arbitration.

The arbitrator awarded Maslo $164,120.91. The award was $85,897.09 less than Maslo's
$250,000 policy limits demand. IDS paid the arbitration award in full.
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Maslo then filed this action for bad faith. The recovery theory alleged in his Second
Amended Complaint, was that he suffered damages, consisting of the expenses of the
arbitration, because IDS did not investigate his claim and did not make a settlement offer
contrary to Insurance Code section 790.03(h)(5).

Nowhere does Maslo allege he would have accepted any offer of less that the $250,000 policy
limits amount he demanded to settle his UM claim.

Supporting his claim of inadequate investigation, Maslo pointed to the insurer's conduct after
arbitration was commenced: "[A]at no time prior to the Arbitration hearing did [the insurer]
schedule the deposition of Plaintiff's treating physicians or interview them. Nor did the
insurer ̀ request a defense medical examination, conduct a defense medical examination, or
obtain a defense medical record review." Maslo, Slip Op., p. 4.

The Maslo opinion posits a duty under Insurance Code section 790.03(h)(5) to support this bad
faith claim. "While an insurer has no duty to settle every claim asserted by an insured, it does
have a duty to investigate a submitted claim and to attempt in good faith to effectuate a prompt
and equitable settlement of a claim for which liability has become reasonably clear (see section
790.03, subd. (h) (5))." Maslo, Slip Op. p. 9 n. 3.

The Maslo opinion reversed the trial court's sustaining of IDS' demurrer without leave to
amend. The Maslo opinion squarely rests its holding on violations of Insurance Code section
790.03(h)(5): "the SAC alleged facts sufficient to state a tort claim for the insurer's breach of
the duty of good faith and fair dealing, under common law and for failure to attempt to
effectuate a prompt and fair settlement under the Insurance Code. It further adequately alleged
that the insurer's breach of its duty of good faith and its failure to attempt to effectuate a
prompt and fair settlement directly and proximately caused appellant to suffer damages,
including incurring unnecessary costs and fees of arbitration." Maslo, Slip Op. p. 16.

In holding the complaint stated a cause of action, the Maslo opinion specifically relied upon
the insurer's post-demand for arbitration conduct stating: "...the insurer rejected the demand
without adequate investigation, as the insurer failed, among other things, to conduct a defense
medical examination or interview appellant's treating physicians." Maslo, Slip Op. p. 9.

MASLO SHOULD BE DEPUBLISHED BECAUSE IT UPHOLDS A PRIVATE
CAUSE OF ACTION FOR BREACH OF INSURANCE CODE SECTION
790.03(h)(5) CONTRARY TO THIS COURT'S DECISION IN MORADI-
SHALAL

There is no private civil cause of action "against an insurer that commits one of the various
acts listed in section 790.03, subdivision (h)." (Moradi-Shalal v. Fireman's Fund Ins.
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Companies, supra, 46 Cal.3d 287, 304), although violations of that section "may evidence the
insurer's breach of duty to its insured" under the implied covenant of good faith and fair
dealing. (Shade Foods, Inc. v. Innovative Products Sales &Marketing, Inc. (2000) 78
Ca1.App.4th 847, 916). What are the duties cited by Maslo to impose civil liability? Maslo
relies on the commission of various acts listed in 790.03 (h)(5) by failing "... to investigate a
submitted claim and to attempt in good faith to effectuate a prompt and equitable settlement of
a claim for which liability has become reasonably clear (see section 790.03, subd. (h) (5))."
Maslo, Slip Op. p. 9 n. 3. Maslo plainly uses section 790.03(h)(5) duties to sanction a private
civil cause of action.

In Zhang v. Superior Court (2013) 57 Cal.4th 364, at 372, the Court commented that ".. .
Moradi—Shalal also noted that Royal Globe had spawned proliferating litigation, escalating
insurance costs, conflicts of interest, complex practical problems, and various analytical
difficulties [citation omitted.]" Zhang also endorsed the holding of Zephyr Park, supra, that
section 790.03 cannot form the basis of a first party cause of action: "In Zephyr Park v.
Superior Court, supra, [citation omitted] the court held that Moradi—Shalal's bar against
actions under section 790.03(h) applied to insureds as well as third party claimants. But it
noted that insureds retain the common law cause of action for bad faith settlement practices.
(Zephyr Park [citation omitted.] `There is simply no need, therefore, to perpetuate the
availability of section 790.03(h) as the basis for first party causes of action.' [citations
omitted]. We cited Zephyr Park with approval in Waller v. Truck Ins. Exchange, Inc. [citation
omitted] ."

"[T]he ultimate test of [bad faith] liability in the first party cases is whether the refusal to pay
policy benefits [or the alleged delay in paying] was unreasonable or without proper cause."
(Chateau Chamberay Homeowners Assn. v. Associated Internal. Ins. Co. (2001) 90
Ca1.App.4th 335, 346-347; Opsal v. United Services Auto. Assn. (1991) 2 Ca1.App.4th 1197,
1205; Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 574). Unreasonable withholding —
withholding without proper cause, is the basis of common law first party bad faith.

To permit violations of section 790.03 to form the basis of a common law bad faith claim, as
done here, ignores the requirements of that statute: the carriers activities must be
"[k]nowingly committing or performing with such frequency as to indicate a general business
practice any of the following unfair claims settlement practices," including "[n]ot attempting
in good faith to effectuate prompt, fair, and equitable settlements of claims in which liability
has become reasonably clear." (§ 790.03, subd. (h)(5).) As stated in Moradi-Shalal: "the
cases from other states without exception reject Royal Globe's holding that an action under
section 790.03 could be based upon a single wrongful act (23 Cal.3d at pp. 890-891). Such
unanimity of disagreement strongly suggests we erred in our contrary holding."

Yet the "single knowing violation" standard is sanctioned by Maslo, with its specific reliance



Hon. Chief Justice of California and
Associate Justices of the California Supreme Court
August 20, 2014
Page 5

for finding liability premised upon the words of section 790.03(h)(5), and its interpretation that
a UM insurer is obligated to offer settlement and attend mediation before seeking arbitration as
allowed by the policy and the law. The failure to make a settlement offer cannot, by itself,
support imposition of common law bad faith liability. That comes from section 790.03(h)(5)
and no private right of action exists for its violation. (Moradi-Shalal, supra). Yet that is
exactly what the Maslo opinion does: it imposes a private right of action based on its
viewpoint of what duties section 790.03(h)(5) imposes on insurers.

Maslo makes much of the claimed inadequacy of the insurer's investigation. But if the
claimed benefits are not due under the contract, then inadequate investigation does not create
coverage or separate bad faith liability. Love v. Fire Ins. Exchange (1990) 221 Cal.App.3d
1136, 1151 1153, cited with approval in Walley v. Truck Ins. Exch., Inc. (1995) 11 Ca1.4th 1,
36.

Maslo's reliance on section 790.03(h)(5) to impose the duties it says supports a first party bad
faith claim points up why there is no private cause of action for those violations. Maslo posits
that "liability was reasonably clear" triggering settlement obligations of the insurer for that
covered claim. But the Maslo opinion's use of the term "coverage" for the loss conflates the
concept of substantive coverage with the amount of coverage provided for the claim.

Here there was no dispute over the substantive coverage: i.e., the loss resulted from an
uninsured motorist. The dispute was over the value of the covered claim. The arbitrator's
decision determined the UM claim was not "covered" to the extent of the policy limits that the
insured demanded. Liability in that amount was never "reasonably clear." And the insured
never alleged he would have accepted less than the policy limits. Accordingly, no amount of
"investigation" would have supported the policy limits demanded by the insured and as
properly withheld by the insurer. In the words of Waller, quoting Love: "[a]bsent that
contractual right [to policy limits benefits], however, the implied covenant has nothing upon
which to act as a supplement, and ̀ should not be endowed with an existence independent of its
contractual underpinnings. "' Waller, supra. The arbitration award of $164,121.91, contrasted
with the policy limits demand of $250,000, supplies "proper cause" to have declined to pay the
insured's demand, regardless of any alleged inadequacy of the investigation.

Maslo elevates "evidence" of section 790.03(h)(5) conduct (failing attempt to effectuate
settlement of claims in which liability has become reasonable clear) to the specific duties used
to measure "unreasonable withholding of benefits." That is not the law in general, nor in these
circumstances.

This appears to be the first UM bad faith case to allow a bad faith claim where the arbitration
award is significantly less than the amount demand. All the similar UM bad faith cases
allowed to proceed against an insurer involved claims worth the policy limits or more. Wilson
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v. 21st Century Ins. Co. (2007) 42 Ca1.4th 713, 719; Brehm v. 21st Century Ins. Co. (2008)
166 Ca1.App.4th 1225, 1231-1232 and Hightower v. Farmers Ins. Exch. (1995) 38
Cal.App.4th 853, 857. Where the claim is acknowledged or determined to be worth the UM
maximum coverage, then it is a fair question to ask why it took the insurer so long to
acknowledge coverage for both the type and amount of the claim. In effect, was the delay to
pay the policy limits reasonable or unreasonable? Was the delay without proper cause?

In contrast, in the one case to address an arbitration award below the amount demanded by the
insured, bad faith relief was denied. Rappaport-Scott v. Interinsurance Exchange of the Auto.
Club (2007) 146 Cal.App.4th 831, 834 (no bad faith where insured demanded policy limit of
75,000 and the arbitrator awarded $33,000).

Like Behnke v. State Farm Gen. Ins. Co. (2011) 196 Ca1.App.4th 1443, 1470, the arbitrator's
finding that the amount of Cumis counsel fees owed was less than the amount demanded
meant that disputing the Cumis fees was "objectively reasonable ...thus Behnke's insurance
bad faith claim, which is based on that conduct, fails a matter of law."

Maslo suggests the fact the amount of the arbitration award is far less that the demand is no
excuse. Maslo states: "...The insurer's duty to investigate a claim [is not] excused by the
arbitrator's findings that the amount of damages was lower than the insured's initial demand.
Even where the amount of damages is lower than the policy limits, and insurer may act
unreasonably by failing to pay damages that are certain and demanding arbitration on those
damages." Maslo, Slip. Op. p. 15. (emphasis added).

How are the damages in a UM bodily injury claim "certain"? In a case such as this, where the
arbitrator awarded a lump sum of $100,000 in non-economic damages, how can it be said that
the amount of damages is "certain"? What is the standard of conduct an insurer must follow in
the evaluation and payment of these "certain" damages? Apparently, it must thoroughly
investigate; it must try to settle every UM case; it must go to mediation in every case; and if it
uses UM arbitration to resolve a dispute over value, it faces scrutiny in a later bad-faith case.
Is the Maslo court imposing a duty to make some kind of partial payments in advance of UM
arbitration? Maslo's imprecise wording may be open to that interpretation, and supports
depublication because of these practical uncertainties.

This is why Maslo is so different than cases such as Wilson, Brehm and Hightower. The
quantity of damages at the policy limits amounts was conceded by the insurer in each of those
cases. Here, the insurer disputed the amount of the damages, and obtained an award of far less
than the policy limits demanded. The arbitration award validates the reasonableness of
disputing the claim. But under Maslo, every UM claim concluded by arbitration, even where
the award is well within policy limits or not, is now subject to a second bad faith suit. These
are exactly the kinds of "undesirable social and economic effects of the [Royal Globe] decision
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(i.e., multiple Litigation, unwarranted bad faith claims, coercive settlements, excessive jury
awards, and escalating insurance, legal and other ̀ transaction' costs") Moradi-Shalal sought to
avoid, but Maslo will impose in the context of UM arbitrations. (See Moradi-Shalal, supra, 46
Ca1.3d at p. 299.)"

The Maslo decision's broad characterizations of the insurer's inadequacy of investigation and
failure to offer settlement gloss over a serious flaw in its reasoning upholding a cause of
action: causation.

Maslo claimed damages, for expenses of arbitration, due to inadequate investigation and
failure to live up to perceived section 790.03(h)(5) duties to effectuate settlement. But Maslo
does not allege he ever offered to settle for less, or would have accepted less than the amount
of his policy limits demand. Absent proof that a lesser offer would have settled the case, it is
pure speculation whether arbitration could have been avoided. (Contrast Maslo with Boicourt
v. Amex Assurance Co. (2000) 78 Ca1.App.4th 1390, 400 — "All we know on this record is that
the claimant. would have accepted a policy limits offer prior to filing a complaint ...") Given
these insufficient allegations, allowing Maslo to remain published will cause confusion for
parties and courts.

"No cause of action shall exist against either an insured or insurer from exercising the right to
request arbitration of a claim under this section or Section 11580.2." Ins. Code section
11580.26(b). Maslo imposes liability for and insurer's failure to settle and instead elect to
arbitration a disputed question of claim value.

The Court of Appeal relies upon Hightower, supra, to reject the protection of Insurance Code
section 11580.26(b) that no cause of action for an insurer electing arbitration. Hightower is
not persuasive precisely because the insured was awarded policy limits. Here, the
disagreement was over the value. The arbitrator determined the amount demanded was wrong
and the claim was only valued at $164,120.91, not the $250,000 demand by plaintiff. Quoting
Hightower, Maslo said: "where there is no issue reasonably to be resolved by arbitration, as in
the case where the insured's damages plainly exceed policy limits and the liability of the
uninsured motorist is clear, the failure to attempt to effectuate a prompt and fair settlement
violates the insurer's statutory duties ..." (Maslo, Slip Op. p. 15.) Note the missing element:
"the value of the claim exceeds policy limits." That element is not present here. Arbitration
was appropriate to resolve the disagreement over claim value. The insurer should be entitled
to the protection of Insurance Code section 1158.0.26 (b) by electing to arbitrate the value
question. The arbitration award validated that decision to dispute the claim so the insurer can
advance its side of the dispute. (Chateau Chamberay Homeowners Assn. v. Associated
Internat. Ins. Co., supra, 90 Ca1.App.4th at p. 346; Rappaport-Scott v. Interinsurance
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Exchange of the Automobile Club, 146 Cal.App.4th at 834-837.)2

THE UNWARRANTED DUTIES IMPOSED BY MASLO ARE IMPOSSIBLE
TO MEET AND WILL LEAD TO INCREASED BAD FAITH LITIGATION ON
CLAIMS CONCLUDED BY UM ARBITRATION

Maslo's improper imposition of a duty under section 790.03(h)(5) to attempt to settle before
resorting to arbitration, will leave every UM arbitration subject to second-guessing by a
hindsight-oriented bad faith suits. Insurers must accurately predict arbitration awards or be sued
for any inaccuracy in their predictions. The precise values of personal injury claims before any
given arbitrator are inherently difficult to predict with accuracy, because of the different triers of
fact and the uncertainty ofnon-economic damages that may be awarded. Assuming a duty to try
to settle or attend mediation prior to arbitration, as posited by Maslo, how is the insurer to handle
and process UM claims within the policy limits where damages are disputed? How is counsel
advising insurers to measure that bad faith risk, and will the statutory remedy of arbitration
become too risky to choose as a course of action where there is disagreement over a UM claim's
value? If the insurer offers less than the award, what is the standard to measure the exposure to
Uad faith? How i7iucli b~luw t ie award is en~u~h tv avoid bad faith? If the insurer affe~s more
than the award, why did it take so long to make that offer?

Maslo suggests "an insurance company has no obligation under the implied covenant ... to pay
every claim its insured makes" (Maslo, Slip Op. p. 9), but the practical effect will be to the
contrary. Maslo will encourage the kind of "settle and sue" claims Moradi Shalal condemned as
against good public policy. Here, if the carrier dares to demand arbitration, it will be sued,
regardless whether the arbitration award is far less than the insured's demand (which happened
in this case), or otherwise. Maslo creates duties that cannot be satisfied, endless opportunities for
continued litigation, and imposes unnecessary burdens on the insurance buying public and the
court system of the type condemned by Moradi-Shalal.

This is not to say that some UM claims deserve prompt settlements. When that does not occur,
such claims are properly subject to bad faith suits for unreasonable withholding of benefits.
When the claim is acknowledged to be worth at least the policy limits, there is "agreement" on
value, so it is proper to ask what took so long to conclude the claim, i.e. were the acknowledged
benefits due under the policy unreasonably withheld? But where the claim is arbitrated to an
amount wit/iin policy limits, where value is disputed, we think different rules must apply to
allow the insurer to present its case, without open-ended bad faith exposure.

Maslo offers no guidance on causation. If Maslo is allowed to stand, merely failing to make an
offer or attending mediation provide grounds for a bad faith suit, without any allegation that the

2 Wilson, supra, which did not reach this issue, is not inconsistent with the right to arbitrate a dispute over value,
since in Wilson, the claim was acknowledged to be worth the policy limits. The same analysis applies to Brehm v.
21 S` Century Ins. Co., supra, concerning delay in handling of a claim acknowledged to be worth the policy limits.
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insurer's efforts to settle would have been successful. Without at least some requirement of a
causal connection between the carrier's conduct and the arbitration result, damages flowing from
the arbitration are purely speculative.

If allowed to stand, Maslo is a return to the Royal Globe era that Moradi-Shalal ended. By
imposing section 790.03(h)(5) settlement duties, Maslo tries to resurrect the private civil cause of
action Moradi-Shalal prohibited. We respectfully request Maslo be depublished.

MASLO IMPROPERLY RELIES UPON THE INSURER'S CONDUCT IN
DEFENDING THE UM ARBITRATION CONTRARY THE LITIGATION
PRIVILEGE OF CIVIL CODE SECTION 47

Mr. Maslo alleged the insurer's conduct after arbitration was commenced in support of his claim
the insurer acted in bad faith: "[A]at no time prior to the Arbitration hearing did [the insurer]
schedule the deposition of Plaintiff's treating physicians or interview them. Nor did the insurer
`request a defense medical examination, conduct a defense medical examination, or obtain a
defense medical record review." Maslo, Slip Op., p. 4.

The Maslo opinion specifically relied upon the insurer's post-demand for arbitration conduct
stating as evidence of bad faith conduct: "...the insurer rejected the demand without adequate
investigation, as the insurer failed, among other things, to conduct a defense medical
examination or interview appellant's treating physicians." Maslo, Slip Op. p. 9.

"Because the insurer is liable for the insured's damages only to the extent that the uninsured
motorist was liable, the insurer may properly take a position adverse to its own insured i.e., the
insurer may assert whatever defense, including comparative fault, the uninsured motorist could
assert to defeat or diminish the insured's claim." (Croskey, et al., California Practice Guide:
Insurance Litigation (The Rutter Group 2009) ¶ 6:2099, citing Weston Reid, LLC v. American
Ins. Group, Inc. (2009) 174 Ca1.App.4th 940, 948-949.)

Binding arbitration of UM disputes is mandated by Insurance Code section 11580.2 (~. The
statutory scheme incorporates many features of traditional litigation, such as the power to issue
subpoenas under Code of Civil Procedure section 1985 as well as other discovery mechanisms.

The litigation privilege is codified in Civil Code section 47. Section 47 is a defense to all torts,
except malicious prosecution. (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1057; Cohen v.
Brown (2009) 173 Cal.App.4th 302, 319. The litigation privilege applies with equal force to
arbitration proceedings. (Moore v. Conliffe (1994) 7 Ca1.4th 634, 638.)

In Wilson, supra, the insured did not premise his bad faith claim on any conduct of the insurer
after the claim was denied. (Wilson, supra, 42 Ca1.4th at 721 n.4). Here, it is improper to posit
bad faith liability based on the insurer's conduct in defending the UM arbitration. Like every
other litigant, insurers and their counsel are entitled to make litigation decisions of what conduct
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to undertake or defer in order to defend itself Those decisions must be immune from second-
guessing in a later bad faith suit.

The litigation privilege is important to insurers and their counsel handling and defending UM
arbitrations. They must be given the freedom of every other litigant to defend themselves. To
allow bad faith claims premised on the insurer's defense conduct in arbitration invites potential
conflicts of interest between insurers and their counsel over tactical issues and decisions in
defending UM arbitrations.

Maslo's reliance on the insurer's litigation defense as a source of bad faith liability warrants
depublication of the decision to prevent others in the future from using an insurer's defense of a
UM arbitration as a source of bad faith liability.

CONCLUSION

For the reasons discussed above, the Maslo decision warrants depublication. It improperly
resurrects a civil cause of action solely based on section 790.03(h)(5), the adverse consequences
of which were pointed out in Moradi-Shalal when it outlawed such claims. Maslo's reliance on
privileged litigation conduct of the insurer in defending itself in UM arbitration tramples the
litigation privilege of section 47 to which insurers, like all other litigants, are entitled in
defending UM arbitrations.

We thank the Court for the opportunity to raise these important issues.

Respectfully submitted,
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INTRODUCTION

Appellant Ted Maslo was the insured on an automobile insurance policy

issued by respondent Ameriprise Auto and Home Insurance (insurer). After

sustaining bodily injuries as a result of an accident caused by an uninsured

motorist, Maslo filed a claim seeking the $250,000 limit on the policy's uninsured

motorist coverage. In response, the insurer demanded arbitration. After being

awarded $164,120.91 by the arbitrator, Maslo filed a second amended complaint

(SAC) against the insurer. The SAC alleged that the insurer breached the implied

covenant of good faith and fair dealing by forcing the insured to arbitrate his claim

without fairly investigating, evaluating and attempting to resolve it. The trial court

sustained the insurer's demurrer to the SAC and dismissed the complaint. This

appeal followed.

We conclude that the complaint adequately stated a claim for bad faith when

it alleged that the insurer, presented with evidence of a valid claim, failed to

investigate or evaluate the claim, insisting instead that its insured proceed to

arbitration. We reject the insurer's argument that its right to resolve a disputed

claim through arbitration relieves it of its statutory and common law duties to fairly

investigate, evaluate and process the claim. We further reject the suggestion that in

the absence of a genuine dispute arising from an investigation and evaluation of the

insured's claim, the insurer may escape liability for bad faith simply because the

amount ultimately awarded in arbitration was less than the policy limits or the

Respondent contends the proper defendant is IDS Property Casualty

Insurance Company (IDS), although Ameriprise Financial, Inc. is admittedly the

indirect parent of TDS. To avoid confusion, we will refer to the defendant

insurance company as "insurer." On remand, if appropriate, appellant may amend

his complaint to substitute IDS as the named defendant.
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insured's initial demand. Finally, we conclude that the complaint adequately

alleged causation where, as pled, the conduct of the insurer made arbitration

inevitable and settlement impossible. Accordingly, we reverse the trial court's

judgment of dismissal following its order sustaining the demurer.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

On October 9, 2012, appellant filed a first amended complaint (FAC) for

damages against his insurer, alleging one cause of action for breach of the

covenant of good faith and fair dealing. According to the FAC, appellant was an

insured on an automobile insurance contract that provided up to $250,000 in

coverage for injuries and damages resulting from the negligence of an uninsured

motorist. During the policy term, an uninsured motorist struck appellant's vehicle

from the rear, forcing it to collide with a third vehicle. The FAC alleged that "[a]t

no time did [appellant] contribute any fault or negligence concerning said

accident." The FAC further alleged that on or about September 3, 2008, the

accident was investigated by the Los Angeles Police Department (LA.PD), which

prepared a traffic collision report. The report concluded the uninsured motorist

was the sole cause of the accident.

As a result of the accident, appellant suffered numerous bodily injuries,

including a severe injury to his shoulder. Appellant was referred to an orthopedic

surgeon, and an MRI revealed an "internal derangement of the left shoulder; a

SLAP lesion of the left shoulder; a split tear of the superior rotator cuff; and

downsloping of the acromion and impingement syndrome." Appellant underwent

two surgeries to repair his shoulder.

The FAC further alleged that appellant reported the accident to his insurer

on September 3, 2008, and provided a statement about the accident the following

day. The insurer also received a copy of the LAPD traffic collision report. On

K3



August 13, 2009, appellant supplied his insurer with copies of all his medical

records and billing statements regarding his treatment. In that letter, appellant

sought settlement of the uninsured motorist claim in the amount of the policy limit

of $250,000. The insurer did not respond to the settlement demand.

On January 22, 2010, appellant renewed his demand and requested a

response. On February 2, the insurer asked for an extension of time to respond,

which appellant granted. On February 26, the insurer retained counsel for an

arbitration proceeding on appellant's uninsured motorist claim. The FAC alleged

that although appellant had offered to mediate his claim, the insurer "refused to

participate in the Mediation process, refused to make any offer of settlement to

Plaintiff, and refused to respond to Plaintiff s policy limits demand."

From February 26, 2010 through November 2, 2011 (the date of the

arbitration), the parties engaged in discovery for the arbitration proceeding. The

FAC alleged that appellant's discovery responses provided the insurer with "all

documents concerning liability and damages that [the insurer] needed to fully and

fairly evaluate the case." The FAC further alleged that "[a]t no time prior to the

Arbitration hearing did [the insurer) schedule the depositions of Plaintiff's treating

physicians or interview them." Nor did the insurer "request a defense medical

examination, conduct a defense medical examination, or obtain a defense medical

record review."

The FAC alleged that the insurer's failure and refusal to make any offer of

settlement was contrary to Insurance Code section 790.03, subdivision (h)(5),

which provides that it is an unfair claim settlement practice not to "`attempt[] in

good faith to effectuate a prompt, fair, and equitable settlements of claims in which



liability has become reasonably clear."'2 The FAC further alleged that liability was

reasonably clear as of the date of the accident, and that the insurer failed to comply

with the Insurance Code when it made no offer of settlement.

The parties stipulated that appellant's medical expenses totaled $64,120.91.

At the conclusion of the arbitration, the arbitrator awarded appellant that amount in

medical damages and $100,000 in general damages, for a total award of

$164,120.91.

The FAC alleged that the insurer had "a duty of good faith and fair dealing[)

to properly and fairly investigate and handle Plaintiff s claim and to enter into a

prompt[,] fair and equitable settlement with Plaintiff:" The FAC further alleged

that the insurer breached this duty by, among other acts, "fail[ing] to attempt in

good faith to effectuate a prompt, fair, and equitable settlement of Plaintiff's claim

for uninsured motorist bodily injury in which liability had become reasonably

clear." The insurer made no offer of settlement prior to the arbitration, which was

more than three years after the accident and more than two years after the insurer

had all appropriate medical documentation in its possession. The FAC further

alleged that as a result of the insurer's failure, "Plaintiff was forced to go to

Arbitration and to incur costs in excess of $25,000 as well as additional attorney

fees."

Finally, the FAC prayed for compensatory and consequential damages for

the delay and withholding of benefits under the uninsured motorist provisions of

the automobile insurance policy, for reimbursement of all costs and attorney fees,

for general damages, for punitive damages, for all costs of the lawsuit, and for

interest on all sums.

All further statutory citations are to the Insurance Code, unless otherwise

stated.



The insurer filed a demurrer to the FAC. It argued that the complaint failed

to state a cause of action for breach of the covenant of good faith and fair dealing,

as allegations in the complaint established the existence of a "genuine dispute"

over the amount of payment due under the insurance policy. Relying on an

insurance law treatise, the insurer argued that the elements of an insurance "bad

faith" claim are: (1) that the insured made a claim for which liability was clear, (2)

that damages plainly exceeded the uninsured motorist coverage limits, and (3) that

the insurer unreasonably refused to pay. As the damages in the instant case did not

plainly exceed $250,000, the insurer argued that the superior court should sustain

the demurrer. In the alternative, the insurer argued that the complaint failed to

adequately allege causation. According to the insurer, "it was not [the insurer's]

failure to make a settlement offer that resulted in the need fox arbitration; rather, it

was [appellant's] overvaluation of his claim that was the cause of the delay in

resolution of his claim."

On November 29, 2012, the superior court sustained the demurrer with leave

to amend. The court ruled that appellant had properly set forth the duty and breach

elements of the bad faith claim by alleging that the insurer did not attempt in good

faith to effectuate prompt, fair and equitable settlement of a claim in which liability

had become reasonably clear. The court found that "the genuine di[sp]ute rule

does not cut-off [sic] liability under the facts alleged." However, the court

determined that causation was not supported by sufficient factual allegations.

On December 13, 2012, appellant filed his SAC. It mirrored the FAC, but

contained additional factual allegations detailing the specific costs appellant

incurred as a result of being compelled to arbitrate a claim the insurer had made no

attempt to settle. The insurer filed a demurrer to the SAC, repeating the same

argument regarding causation and relying upon the same legal authorities. The



insurer fi,irther contended that causation on an insurance "bad faith" claim could be

shown only where the arbitrator determined that the claim was worth more than the

initial demand made by the insured.

After another hearing, the trial court issued an order sustaining the demurrer

without leave to amend. The court found that appellant could not allege causation,

as the facts did not show that appellant's damages "plainly exceeded] the

unin[su]red motorist coverage policy limits." A judgment dismissing the SAC was

entered March 26, 2013. Appellant timely noticed an appeal.

DISCUSSION

A. Standard of Review

"In reviewing an order sustaining a demurer, we assume well-pleaded

factual allegations to be true and examine the complaint de novo to determine

whether it alleges facts sufficient to state a cause of action on any legal theory.

[Citation.]" (Kyablue v. Watkins (2012) 210 Cal.App.4th 1288, 1292.) To the

extent our analysis requires interpretation of certain provisions of the Insurance

Code, we apply a de novo review. (Honig v. San Francisco Planning Dept. (2005)

127 Ca1.App.4th 520, 524.)

B. Breach of the Covenant of Good Faith and Fair Dealing

Appellant contends his SAC alleged facts sufficient to state a cause of action

for breach of the covenant of good faith and fair dealing against his insurer. We

agree.

"The law implies in every contract, including insurance policies, a covenant

of good faith and fair dealing. ̀ The implied promise requires each contracting

party to refrain from doing anything to injure the right of the other to receive the

agreement's benefits. To fulfill its implied obligation, an insurer must give at least

as much consideration to the interests of the insured as it gives to its own interests.

f~i



When the insurer unreasonably and in bad faith withholds payment of the claim of

its insured, it is subject to liability in tort."' (Wilson v. 21st Century Ins. Co.

(2007) 42 Ca1.4th 7I3, 720 (Wilson), quoting Frommoethelydo v. Fire Ins.

Exchange (1986) 42 Ca1.3d 208, 214-21 S (Frommoethelydo).) Thus, "[a]n

insurer's obligations under the implied covenant of good faith and fair dealing with

respect to first party coverage include a duty not to unreasonably withhold benefits

due under the policy. [Citation.] An insurer that unreasonably delays, or fails to

pay, benefits due under the policy may be held liable in tort for breach of the

implied covenant. [Citation.]" (Rappaport-Scott v. Interirrsurance Exchange of

the Automobile Club (2007) 146 Ca1.App.4th 831, 837 (Rappaport-Scott).)

Moreover, "[w]hile an insurance company has no obligation under the

implied covenant of good.faith and fair dealing to pay every claim its insured

makes, the insurer cannot deny the claim ̀ without fully investigating the grounds

for its denial."' (Wilson, supra, 42 Cal.4th at pp. 720-721, quoting

Frommoethelydo, supra, 42 Ca1.3d at p. 215.) "By the same token, denial of a

claim on a basis unfounded in the facts known to the insurer, or contradicted by

those facts, may be deemed unreasonable. ̀ A trier of fact may find that an insurer

acted unreasonably if the insurer ignores evidence available to it which supports

the claim. The insurer may not just focus on those facts which justify denial of the

claim."' (Wilson, at p. 721, quoting Mariscal v. Old Republic Life Ins. Co. (1996}

42 Cal.App.4th 1617, 1623.) "An insurer's good or bad faith must be evaluated in

light of the totality of the circumstances surrounding its actions." (Id. at p. 723.)

Applying these principles, we conclude the SAC stated an insurance bad

faith cause of action. Appellant alleged (1) that the insurer was apprised that

appellant, its insured, had suffered bodily injuries resulting from the negligence of

an uninsured motorist; (2) that the insurer knew the LAPD traffic collision report

8



had concluded the uninsured motorist was solely at fault; (3) that appellant made a

demand for payment of the $250,000 policy limit on his uninsured motorist

coverage; (4) that appellant submitted his medical records and billing statements;

(5) that the insurer rejected the demand without an adequate investigation, as the

insurer failed, among other things, to conduct a defense medical examination or

interview appellant's treating physicians; (6) that despite clear evidence of liability,

the insurer made no offer of settlement; (7) that the insurer agreed to pay the claim

only after the arbitration, which was more than three years after the accident and

more than two years after the insurer had all appropriate medical documentation in

its possession; and (8) that as a result of the insurer's refusal to investigate and

evaluate his claim, appellant was compelled to incur the costs of an arbitration

necessitated solely by the insurer's intransigence. Under this factual scenario, a

reasonable jury could find the insurer liable for breach of the covenant of good

faith and fair dealing. (See Wilson, supra, 42 Ca1.4th at pp. 721, 723 [affirming

denial of summary judgment of an insurance bad faith claim and finding triable

issues of fact on reasonableness of insurer's denial of claim where (1) insured

complained of neck pain after accident and in subsequent weeks and months,

(2) insured's treating physician concluded the pain was a result of the accident,

(3) an MRI corroborated the medical conclusion, and (4) insurer's claims examiner

rejected conclusion without any medical basis for doing so].)'

' The insurer argues that appellant sought to impose a "duty to settle" upon it.

While an insurer has no duty to settle every claim asserted by an insured, it does

have a duty to investigate a submitted claim and to attempt in good faith to

effectuate a prompt and equitable settlement of a claim for which liability has
become reasonably clear (see § 790.03, subd. (h)(5)). This would include

investigating the claim, negotiating in good faith and, in the appropriate situation,

paying or denying the claim. While the SAC suggested that the insurer should

have settled the claim, the gravamen of the complaint was not that the insurer

G'~



The insurer advances four arguments in support of its claim that appellant

has not -- and cannot -- state an insurance bad faith cause of action. First, relying

on out-of-state authority, it contends an insurer does not have the same duty to act

in good faith in the uninsured motorist context as it does in other insurance

contexts. Second, it contends it cannot be liable for failing to attempt to settle

appellant's claim, as the complaint demonstrated the existence of a "genuine

dispute" over the amount of the claim. Third, it contends appellant cannot show

bad faith, as the complaint failed to allege either that the insured's pre-arbitration

damages plainly exceeded the policy limits or that the amount of damages awarded

by the arbitrator exceeded the settlement demand. Finally, it contends appellant

cannot show that the insurer caused him to incur the costs of arbitration, as he

failed specifically to allege that he would have accepted an offer to settle for an

amount less than $250,000. We reject all four arguments.

1. Insurer's Duty to Insured in the Uninsured Motorist Context

In support of its first argument, the insurer relies on the Utah case of Lyon v.

Hartford Accident and Indem. Co. (Utah 1971) 480 P.2d 739 (Lyon). That case's

holding, however, is contrary to binding California case authority. (See Beck v.

Farmers Ins. Exch. (Utah 1985) 701 P.2d 795, 799 (Beck).)' As discussed above,

failed to finalize a settlement with appellant, but that it failed to adequately

investigate and evaluate his claim on the policy, and failed to attempt to negotiate a

settlement, despite clear evidence of liability.

In Gruenberg v. Aetna Ins. Co. (1973) 9 Ca1.3d 566, the California Supreme

Court held that an insured may bring a tort action against an insurer who fails to

bargain in good faith in a "first-party" situation, that is, a situation where the

insurer agrees to pay claims submitted to it by its insured for losses suffered by the

insured. It is undisputed that the instant case is a first-party insurance action.

In Beck, the Utah Supreme Court noted that this was not the law in Utah. It

cited Lyon, in which that same court had held that in the "third-party" situation --
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in California, "[t]o fulfill its implied obligation [of good faith and fair dealing], an

insurer must give at least as much consideration to the interests of the insured as it

gives to its own interests." (Wilson, supra, 42 Ca1.4th at p. 720 [applying principle

to first-party bad faith action].) Moreover, under section 790.03, subdivision (h)(5)

of California's Insurance Code, it is an unfair claim settlement practice not to

"attempt[] in good faith to effectuate prompt, fair, and equitable settlements of

claims in which liability has become reasonably clear." That statutory provision

applies to "all ...persons engaged in the business of insurance." (See § 790.01.)

Thus, in California, an insurer has the same duty to act in good faith in the

uninsured motorist context as it does in any other insurance context.

2. The "Genuine Dispute "Rule

The insurer next contends that on the facts alleged in the SAC, it may avoid

liability for an insurance bad faith claim under the "genuine dispute" rule. The

"genuine dispute" rule is "a close corollary" to the principle that "an insurer's

denial of or delay in paying benefits gives rise to tort damages only if the insured

shows the denial or delay was unreasonable." (Wilson, supra, 42 Ca1.4th at p.

723.) Under the rule, "`an insurer denying or delaying the payment ofpolicy

benefits due to the existence of a genuine dispute with its insured as to the

existence of coverage liability or the amount of the insured's coverage claim is not

liable in bad faith even though it might be liable for breach of contract."' (Ibid.,

quoting Chateau Chamberay Homeowners Assn. v. Associated Internat. Ins. Co.

where the insurer contracts to defend the insured against claims made by third

parties against the insured -- the insurer must act in good faith and be as zealous in

protecting the interests of the insured as it would be in regard to its own, but that

in the "first-party" situation, the insurer had no such duty. (See Lyon, 480 P.2d at

p. 745.)
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(2001) 90 Ca1.App.4th 335, 347; accord Rappaport-Scott, supra, 146 Cal.App.4th

at p.837 [same].) Pointing to the fact that appellant's initial demand was $250,000

and the arbitrator ultimately awarded roughly $164,000, the insurer contends that a

genuine dispute necessarily existed. We disagree.

"The genuine dispute rule does not relieve an insurer from its obligation to

thoroughly and fairly investigate, process and evaluate the insured's claim. A

genuine 

dispute exists only where the insurer's position is maintained in good faith

and on reasonable grounds." (Wilson, supra, 42 Cal.4th at p. 723.) Here, the

insurer cannot rely upon the genuine dispute rule, as the SAC alleged that the

insurer failed to comply with its common law and statutory obligations to

thoroughly and fairly investigate, process, and evaluate appellant's claim.

Specifically, the SAC alleged that the insurer was promptly apprised of the claim,

provided with the LAPD traffic collision report showing the uninsured motorist

was solely responsible for the accident, and provided with medical documentation

of the injuries sustained by appellant and the nature and cost of his medical

treatment. The SAC further alleged that the insurer neither interviewed appellant's

treating physicians, nor conducted its own medical examination or review. The

SAC alleged that despite being provided with "all documents concerning liability

and damages ...needed to fully and fairly evaluate the case," the insurer failed to

promptly and properly investigate and handle appellant's claim. Specifically, it

failed to respond in good faith to appellants settlement demand, made no

settlement offer, failed to provide a reason for withholding payment, refused

appellant's offer to participate in mediation, and provided appellant no opportunity

to negotiate a settlement. Our Supreme Court has made clear that there can be no

genuine dispute in the absence of a thorough and fair investigation. (See Wilson,

supra, 42 Ca1.4th at p. 723 [genuine dispute must be based on reasonable

12



grounds].) As the SAC alleged an inadequate investigation and dilatory claim

handling procedures, the genuine dispute rule provides no basis for sustaining the

demurrer.

Appellant's reliance on Rappaport-Scott, supra, and Behnke v. State Farm

Generallns. Co. (2011) 196 Ca1.App.4th 1443 (Behnke) is misplaced. In those

cases, the insurer fairly investigated, processed and evaluated the insured's claim.

In Rappaport-Scott, supra, 146 Ca1.App.4th at page 834, the insurer made an offer

of settlement and participated in meditation prior to arbitration. In Behnke, the

insurer provided a reasonable explanation for disputing the hourly rate charged by

the insured's Cumis counsel (see Behnke, supra, 196 Ca1.App.4th at p. 1470). s In

contrast, here, the SAC alleged that the insurer failed to investigate appellant's

claim, failed to respond in good faith to appellant's settlement demand, failed to

make its own settlement offer, refused to accept appellant's offer to mediate, and

provided no explanation for withholding payment. In short, on the facts alleged,

the genuine dispute rule does not assist the insurer.

3. Bad Faith

The insurer further contends that an insurer's failure to investigate, evaluate,

or attempt in good faith to settle its insured's claim does not constitute bad faith

except under limited circumstances, as an insurer has a statutory right to arbitrate

disputes over the amount of damages. (See § 11580.2, subd. (fl ["The

policy ...shall provide that the determination as to whether the insured shall be

legally entitled to recover damages, and if so entitled, the amount thereof, shall be

made by agreement between the insured and the insurer or, in the event of

' Cumis counsel refers to independent counsel selected by an insured but paid
for by an insurer as required by Civil Code section 2860 and San Diego Federal
Credit Union v. Cumis Ins. Society, Inc. (1984) 162 Ca1.App.3d 358.
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disagreement, by arbitration."].) According to the insurer, it may be liable only

where the damages plainly exceed the policy limits. In all other circumstances, the

insurer contends, when faced with a claim for which liability is shown with

reasonable certainty, it may refuse to investigate, evaluate or even respond to its

insured, force the insured to incur the costs of arbitration, and avoid liability for

breaching its common law and statutory duties so long as the ultimate award is less

than the insured's initial demand. This position is at odds with California common

law and the statutory requirements of the Insurance Code.

The insurer's reliance on California Uninsured Motorist Practice (CEB 2d

ed. 2013) to support its position is misplaced. Summarizing the holding in

Hightower v. Farmers Insurance Exchange (1995) 38 Cal.App.4th 853

(Hightower), the treatise states:

" ... In Hightower, the court held there is bad faith when:

* The owner of an uninsured motorist policy makes a claim for which
liability of the uninsured motorist is clear;

* Damages plainly exceed the uninsured motorist coverage policy limits;

and

* The insurer unreasonably refuses to pay." (California Uninsured Motorist

Practice, supra, § 5.9, at pp. 5-9.)

Although bad faith was found when these three elements were present, the treatise

neither stated nor suggested there could be no finding of bad faith under other

circumstances.

More important, the Hightower court expressly rejected the position

advocated here by the insurer. Recognizing that an insurer has a statutory right to

binding arbitration when the insurer and insured disagree over the existence or

extent of coverage (see § 1 1580.2), the court held that the adoption of that statutory

14



provision did not abrogate the insurer's duty of good faith in handling uninsured

motorist claims. (Hightower, supra, 38 Cal.App.4th at pp. 862-863.) Rejecting the

position now advanced by the insurer, the court observed: "Under [the insurer's]

interpretation of the statute, an insurer could ̀ stonewall' uninsured motorist

claimants in every case but avoid bad faith liability through the simple act of

requesting arbitration and refusing to pay until ordered to do so by an arbitrator.

We cannot ascribe such an intent to the Legislature." (Id. at p. 863.) The court

further stated: "Where there is no issue reasonably to be resolved by.arbitration, as

in a case where the insured's damages plainly exceed policy limits and the liability

of the uninsured motorist is clear, the failure to attempt to effectuate a prompt and

fair settlement violates the insurer's statutory duties (Ins. Code, § 790.03, subd.

(h)(5)) and gives rise to tort liability. Similarly, an insurer cannot shield other

dilatory conduct, such as failing to investigate a claim, by the mere act of

requesting uninsured motorist arbitration." (Hightower, at p. 863, italics added.)

Thus, an insurer may be liable for bad faith in failing to attempt to effectuate

a prompt and fair settlement (1) where it unreasonably demands arbitration, or (2)

where it commits other wrongful conduct, such as failing to investigate a claim.

An insurer's statutory duty to attempt to effectuate a prompt and fair settlement is

not abrogated simply because the insured's damages do not plainly exceed the

policy limits. Nor is the insurer's duty to investigate a claim excused by the

arbitrator's finding that the amount of damages was lower than the insured's initial

demand. Even where the amount of damages is lower than the policy limits, an

insurer may act unreasonably by failing to pay damages that are certain and

demanding arbitration on those damages. Here, the SAC adequately stated a bad

faith insurance cause of action, as it alleged that the insurer breached its statutory

and common law duties to its insured by failing to adequately investigate, evaluate,
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and process the insured's claim, and by failing to attempt to settle the claim even

after liability became reasonably clear.

4. Causation

Finally, the insurer argues that its alleged failure to investigate, evaluate, or

process appellant's claim could not, as a matter of law, be the legal cause of

appellant's damages. Specifically, it contends that in the absence of an allegation

that the appellant would have settled for anything less than his initial demand,

arbitration was inevitable. We disagree. It was not appellant's initial demand that

made azbitration inevitable, but the insurer's alleged refusal to investigate and

process his claim. Even in the face of reasonably certain damages, the insurer

offered nothing. Contrary to the insurer's suggestion, the SAC did not allege

appellant's demand was non-negotiable; indeed, it alleged that appellant had

offered to mediate the claim, but the insurer refused. Thus, it was not appellant's

conduct, but the insurer's that precluded any possible settlement and made

arbitration inevitable. In short, the SAC adequately alleged causation by asserting

that the insurer's conduct was the direct and proximate cause of appellant's

damages, including unnecessary costs and fees incurred for the arbitration.

C. Conclusion

There can be no serious dispute that an insurer is required to thoroughly and

fairly investigate, process, and evaluate its insured's claim. The SAC alleged facts

sufficient to state a tort claim for the insurer's breach of the duty of good faith and

fair dealing under common law and for failure to attempt to effectuate a prompt

and fair settlement under the Insurance Code. It further adequately alleged that the

insurer's breach of its duty of good faith and its failure to attempt to effectuate a

prompt and fair settlement directly and proximately caused appellant to suffer

damages, including incurring unnecessary costs and fees of arbitration.
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Accordingly, the court erred in sustaining the demurrer and dismissing the SAC

with prejudice.

DISPOSITION

The judgment is reversed, and the matter is remanded with directions to the

trial court to vacate its order sustaining the demurrer to the SAC and to enter a new

order overruling the demurrer. Appellant is awarded his costs on appeal.
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We concur:
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